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Editorial

Rich documentary evidence exists to show the nature of violent transitions
that many African countries went through following the epoch of
independence. The period was characterised by natural calamities, non-
inclusive political systems and blunt governance failures. Some countries
went through some economic development successes and soon lapsed
into decline. National GDPs of many states fell irredeemably. During the
cold war, Africa underwent a violent period throughout the continent and
experienced persistent armed conflicts and mass disruptions of civilians.

As the Cold War period ended and hope seemed to be returning to the world, conflicts in Africa
re-ignited; Liberia, Sierra Leone, Rwanda and the DRC. At the same time, insurgencies such
as the factions in DRC and Somalia powered by resources such as diamonds and charcoal
resurfaced. This situation stagnated prospects for economic growth for Africa considerably.
This stagnation however has been followed by the 21% century optimism for Africa and given
hope for an end to inability and chronic poverty. There are signs for higher life expectancies on
the continent, eradication of pandemics, better education and higher incomes. This promising
scenario, should not however conceal the reality that instability and violence will persist and
even increase in certain circumstances-reflecting the changing nature of conflict in Africa.
There is every likelihood of increases of non-state combatants in conflicts as are the cases of
Mali, Darfur and Eastern DRC. There is also the threatening tendency of the factions to be
transnational and convergent thus posing danger to nations beyond their operational bases.

In this and the subsequent issues of the Africa Amani Journal, the editorial will pursue in detail
trends of conflict in the region with particular attention to terrorism, sexual and gender based
violence, electoral violence, resource centred conflicts, electoral violence, triggers of conflicts
from climate change, human and arms trafficking, piracy and cyber crimes. In the current issues
authors have gone into deeper analysis of issues related to terrorism, protection of civilians in
transitional circumstances, transitional justice in post-civil war peace building and perspective
on conflict models.

The editorial welcomes you to this second issue of the journal with encouragement to join in both
readership and contribution of material for future editions.

Prof. Timothy Gatara
Editor
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Trends and changing nature of conflicts in the region
Brigadier Patrick M. Nderitu, Director
International Peace Support Training Centre

Challenges to peace and security in the region remain daunting. Electoral
violence threatens peace in Burundi; sexual and gender based violence are
as pervasive as ever, especially in the conflict zones of South Sudan and
the Great Lakes Region; terrorism and its mutating nature accompanied
by virulent radicalisation have reached alarming proportions; not least
among these are the threats of piracy, human and weapons trafficking,
cyber crimes and environmentally triggered conflicts rotating around
access to vital life sustaining and development resources such as water,
food and oil.

The International Peace Support Training Centre, (IPSTC) finds itself at the centre of these
challenges. As one of its key responses, a new research agenda has been adopted to guide the
work of the centre in 2015 as well as into the foreseeable future. This agenda recognises the
trends and the changing nature of conflict in the region. This theme underlies the entire agenda.
It encompasses subjects ranging from terrorism strategies in Eastern Africa to transnational
insurgency in Africa with focus on the rise of the El Shabaab as an extremely pricky terror entity;
the effects of the cross-border migrations on security; management of resource based conflicts,
alternative models of peace support operations, de-radicalisation of youth and responses to
sexual and gender based violence in the region.

As the centre delves into research and publication on the above challenges, I take the
opportunity to welcome you to the second issue of the Centre’s new journal, ‘Africa Amani
Journal’. Tt is another milestone in advancing the sharing of knowledge in peace and security
and in enhancement of deeper understanding of challenges to peace and security in modern
times. More importantly, the application of knowledge gained to meet the challenges that face
regional peace and security. In the current issue the journal presents work on the protection
of civilians in disarmament initiatives within the context of the African Stand-by Force. The
work examines the traditional disarmament and security threats to civilians and salience of
‘practical disarmament’ in the protection of civilians. The journal also carries insights into
‘transitional Justice and post-civil war peace building’ and attempts to address the question
on how civil wars emerge after conflicts end. Among main works carried by the journal is also
the application of the conflict theory to understanding conflict in Kenya and how it can be
ameliorated or even averted.

In the days ahead and the coming issue of the Journal, I welcome all stakeholders in peace and
security and those from related disciplines to not only the readership of the journal, but also
to contributions from all. The Centre recognises with appreciation the continued support of the
Government of Japan through UNDP and the partners of the Centre.

Director,

IPSTC.
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Protection of civilians in disarmament initiative within
the context of the African Standby force (ASF)

Kimani M. J. (Ph.D)

Abstract

Disarmament, Demobilization and Reintegration (DDR), usually undertaken to immediately
reduce violence and stabilize post-conflict situations, is among the first interventions in a
larger assemblage of activities within a framework under which the concept of the Protection
of Civilians (PoC) is realized. For various reasons, not least, diverse contexts, threats to
civilian safety and security and differences among practitioners involved in post conflict
situations, have rendered traditional approaches to DDR largely ineffective. Fortunately,
different practitioners are increasingly embracing Practical Disarmament (PD). As opposed
to traditional DDR, PD is a more comprehensive approach. This paper looks at various
approaches used in PD and in what circumstances they are best applied to facilitate and

enhance the PoC .

Introduction and background

“...between 20 and 30 November 2012. At
least 97 women and 33 girls (aged between 6
and 17) were raped and a further five women
were victims of attempted rape in and around
Minova, Kalehe territory, South Kivu province...
[perpetrators] entered houses, usually in
groups of three to six, and, after threatening the
inhabitants, looted whatever they could find...
[they] would leave with the looted goods and at
least one would stand guard as the remaining
[perpetrators] raped women and girls in the
house. Victims were threatened with death if
they shouted; some were raped at gunpoint.

The enormity of this incident, among
others, is by any measure, profound. While
the violent conflict in Eastern Democratic
Republic of Congo can be categorized as one
of the catastrophes of the present times, it is
not lost that at the time these incidences took
place, the international community, through
the United Nations, had a large peacekeeping
operation on the ground. The same scenario,
albeit in different forms and intensity, is
repeated in nearly all the on-going violent
conflicts in the African continent, be it in

Mali, Central African Republic, Sudan and
South Sudan or Somalia.

This phenomenon of conflict largely speaks
to the question of safety and security of
people caught in violent conflicts. Briefly,
‘safety and security of communities means
the protection and securing of residents and
their property, and prevention of anything
that may threaten them...’ The threat to safety
and security is prevalent in many post-conflict
situations, where ‘humanitarian problems,
issues of DDR, small arms and light weapons
collection and management, security sector
reform/governance (SSR/G), the rule of law,
transitional justice, reconstruction and socio-
economic issues...’ present critical challenges
to stabilization efforts and the realization of
sustainable peace.

To ensure and guarantee sustainable peace, in
conflict and non-conflict situations, different
approaches are adopted. These approaches
entail a variety of activities with an aggregate
and overarching goal to contribute and attain,
what is popularly referred to as, human security.
As a concept, the Commission for Human
Security in 2003, postulated that “human
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security means protecting vital freedoms....
protecting people from critical and pervasive
threats and situations, [and] building on their
strengths and aspirations....human security
connects different types of freedoms -
freedom from want, freedom from fear and
freedom to take action on one’s own behalf”.

This definition of human security is different
from the traditional definition of security
that focused on the state, that is, securing
sovereignty. The same concept of human
security is owned by the African Union whose
predecessor, the Organization of African
unity (OAU) averred, in a 1991 document —
Towards a Conference on Security, Stability
Development and Cooperation in Africa that:
“security embraces all aspects of the society
including economic, political and social
dimensions of individual, family, community,
local and national life’.

The report went further to suggest that ‘the
security of a nation must be constructed
in terms of the security of the individual
citizen to live in peace with access to basic
necessities of life while fully participating in
the affairs of his/her society in freedom and
enjoying all fundamental human rights”.

The problem of the presence and proliferation
of Small Arms and Light Weapons (SALW) is
captured in details in the June 2013 AU draft
Aide-Mémoire for the Consideration of Issues
Pertaining to the Protection of Civilians in
Africa. The Aide-Mémoire highlights the
detrimental impact of Small Arms and Light
Weapons, Mines and Explosive Remnants of
War and more particularly small arms on the
civilian population and their contribution in
fuelling armed conflict. As a result, the Aide-
Mémoire notes the importance of ensuring
that Peace Support Operations (PSOs) have
in their mandates practical measures aimed at
monitoring and preventing the proliferation
and secure collection and disposal of illicit
SALW among other measures.

In all present day AU PSOs, the PoC is a
core element of the mandates. Indeed, PoC
is increasingly being perceived as the basic
measure of the success of PSOs. The urgency
and centrality of civilian protection especially
atthe end of armed conflict is a key determinant
of the extent to which all the stakeholders
see the PSO as a useful tool in post-conflict
situations. In other words, the stakeholders,
especially the local civilian population,
apportion legitimacy and credibility of the
PSOs on their ability to protect civilians.

This paper aims to explore how activities
carried out under PSO mandates in African
Peacekeeping missions can be enhanced to
contribute better to the realization ofthe concept
of Protection of Civilians (PoC). Specifically,
the paper focuses on the role of Disarmament,
Demobilization and Reintegration (DDR) as
one of the long-term consolidation activities
in post-conflict situations.

Statement of the problem

One of the problems with the realization
of PoC in PSOs is the fact that to date,
there is no clear standard agreed definition
of the concept of PoC. The lack of clarity
effectively means that stakeholders working
within peacekeeping missions, humanitarian
and peacekeeping communities have their
own interpretation of the civilian protection
mandate.

This disparity cascades down to the specific
activities implemented by the stakeholders.
This gets complicated when the activities
in question, for example, entails diverse
components. The emphasis placed on the
individual components, if not properly
balanced, can result in disparities in the
benefits accrued from the interventions. In the
worst-case scenario these disparities can be a
source of conflict that result in the outbreak
or resurgence of violent confrontations and
ultimately insecurity.
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Purpose and Objectives

The purpose of this study is to first understand
the interface between PSOs and the concept
of PoC especially in the Tier Frameworks
of the UN and AU. Second, is to understand
which activities are conceived under the
different Tiers. Specifically, is to anchor
disarmament to the concepts of PSO and PoC.
Once anchored, the study explores the best
approaches for realizing PoC in disarmament
interventions.

In sum, the objectives of the study are:

1. To explore the aspect of PoC in Peace
Support Operations

2. To establish the nexus between disarmament
and PoC

3. To interrogate how PoC can be realized in
disarmament interventions

4. To identify salient PoC elements and
challenges in disarmament interventions

Significance, Methodology, scope,
delimitations and limitations

It is important to concretely understand how
different elements in any given concepts
reinforce and/or contradict each other. This
is especially important where the different
concepts aim to contribute to the same end
goal, for example, PoC. Equally significant,
is the need to identify the best approaches for
realizing the successful implementation of
specific interventions like DDR and, as well,
understand how each approach affects the
successful realization of other complementing
activities.

The study adopts a purely desk study approach.
The focus of the study is mainly African
Union Peace Support Operations but will also
draw from experiences of UN peacekeeping
operations especially because that is where
AU approaches are benchmarked. The study is
purposely delimited to disarmament initiatives
even though there exists critical complementary
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initiatives like Security Sector Reforms (SSR),
Rule of Law (RoL) among others that, together,
contribute towards the realization of sustainable
conflict resolution and peace especially in post-
conflict situations. The value of interactions
with practitioners with first hand experience is
immense; however, in this study there were no
opportunities to undertake any field study.

Theoretical Framework/
Conceptual Framework

In both armed, and unarmed conflicts,
civilians face a diverse array of threats
including violence (killings, torture, sexual
violence), coercion (arbitrary displacement,
forced recruitment, abduction), deprivation
(denial of access to humanitarian assistance,
discrimination in the provision of basic
services) and, as has been witnessed in the
DRC, the peacekeepers can also be a threat.
The civilian population experiences these
varied threats in different contexts and
intensities. The more divergent the threats,
different context and intensities, the more
varied are the interventions and stakeholders.
The succeeding sections one and two of this
report endeavor to interrogate the intricacies
intertwining the concepts of PSOs, PoC and
their nexus with disarmament.

The conceptual framework is based on the
contention that it is important within a given
conflict or post-conflict context to follow a
logical process that starts with (i) exploring and
understanding all the factors that threaten the
safety and security of the civilian populations,
(i1) framing these in any of the given operational
concepts (PSO or PoC), (iii) identifying the
various measures necessary to operationalize the
concepts (DDR, RoL, SSR) and exploring the
best strategies to implement them for purposes
of (iv) realizing the desired sustainable conflict
resolution and peace. In this logical diagram,
items (i) constitute the independent variable;
item (iii) the intervening variable; and, (iv) the
dependent variable. This paper focuses on the
intervening variables (item (iii)) alone.
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Conceptual Framework of the Study

b Threats to i

Civilian safety Concepts of
& security Intervention
in Armed/ e.g. PoC,
unarmed PSO etc.
‘ conflicts ‘
Independent Intervening
Valuables Valuables

Measures .
. Sustainable
to realize g
Conflict
Concepts e.g. Resolution
DDR, SSR, and Peace
RoL etc. ‘
Dependent
Valuable

Context of the Conflict/Post-conflict situation

Definition of Concepts

The detailed description of the key concepts
and terminologies used in the paper is given in
the endnotes but briefly include:

The AU Draft Guidelines on the Protection
of Civilians in African Union Peace Support
Operations defines the Protection of Civilians
as activities undertaken to improve the security
of the population and people at risk, and to
ensure the full respect for the rights of groups
and the individual recognised under various
regional instruments.

The Concept of R2P emerged in 2005 from
recommendations by the UN International
Commission on Intervention and State
Sovereignty (ICISS) in view of the setbacks
with the full realization of the PoC concept in
violent conflicts experienced in the 1990s e.g.
in Liberia, Somalia, Rwanda, Sierra Leone,
Burundi, the DRC, Sudan among others.
The R2P Concept applies in situations where
atrocious crimes e.g. genocide, crimes against
humanity, war crimes, ethnic cleansing are
systematic and planed as part of the war strategy.

Traditional peacekeeping operations involved
authorized military operations undertaken
with the consent of the major parties to a
dispute that were designed to monitor and
facilitate implementation of peace agreements
e.g. a ceasefire, truce etc. Peacekeeping was

also aimed at supporting diplomatic efforts to
reach long-term political settlements. Second
generation peacekeeping operations (often
referred to as Peace Support Operations (PSOs))
are more complex and multidimensional where
in addition to traditional military functions,
police and civilian components are an integral
part of the operation.

Broadly defined, Small Arms are those weapons
designed for personal use while light weapons
are those designed for use by several persons
serving as a crew.

The concept of Practical Disarmament can be
traced to as far back as 1995, through the UN’s
“Supplement to an Agenda for Peace” that, for
the first time, recognized and acknowledged
the phenomenon of armed non-state actors;
and, called for practical disarmament measures,
different from the regulations and sanctions
applicable to nation-states.

Broadly, combatants are persons who are
members of a national army or an irregular
military organization/structure and who are
actively participating in military activities and
hostilities. Ex-combatants are defined as persons
who have laid down or surrendered their arms
with a view to entering a DDR process.

Rule of Law (RoL) refer to a principle of
governance in which all persons, institutions
and entities, public and private, including the
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State itself, are accountable to laws that are
publicly promulgated, equally enforced and
independently adjudicated, and which are
consistent with international human rights
norms and standards.

Security Sector Reform (SSR) refers to a
dynamic concept involving the design and
implementation of astrategy for the management
of security functions in a democratically
accountable, efficient and effective manner
to initiate and support reform of the national
security infra-structure.

Peacebuilding involves a range of measures
targeted to reduce the risk of lapsing or
relapsing into conflict by strengthening national
capacities at all levels for conflict management,
and to lay the foundations for sustainable peace
and development.

Theoretical Frameworks:
Situating PoC

Protection of civilians in Conflict
Situations

Parts of the African continent continue to
experience and grapple with situations of violent
conflicts. These conflicts arise out of a range of
factors including skewed governance; rampant
quest for political power; inequitable distribution,
use and ownership of national resources;
negative ethnicity; and religious clefts among
others. The conflicts are largely intra-state in
nature and increasingly involve non-state actors
that employ asymmetric tactics of execution
including use of improvised explosive devices,
grenades and other explosive ordinances. In
these types of violent conflicts, it is increasingly
difficult to distinguish the real combatants or
what exactly is the root causes of the violence.

In any violent conflict situation, some sections
of the civilian population might also be
combatants but what is clear is that the majority
of the victims are civilians who include
vulnerable sections of the community including
the elderly, women and children. Depending
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on the conflict and if not accidently caught
between fighters, the combatants can directly
target these vulnerable groups, use them as
shields, recruit them into fighting and subject
them to other forms of violence not least, sexual
violence and general human rights abuse.
Indeed, in protracted violent conflicts, the
civilian population experience serious threats
such as genocide, war crimes, crimes against
humanity and ethnic cleansing.

Peace Support Operations (PSO) are a tool
used by the UN and the AU to assist countries
in or emerging from violent conflict to end
the conflict, restore peace and facilitate
peacebuilding interventions that ensure that the
affected countries do not relapse into conflict.
As a result of the hostilities and the diverse
number and interests of parties involved in
conflict, PSOs are considered to be an important
intervention in ending conflict and restoring
peace as it is considered or expected to be an
impartial tool. The civilians who are usually
most affected by the conflict place high hopes
on the PSOs to not only protect them but also
to help them get justice and facilitate a return
to normalcy.

Protection of civilian mandates are anchored on
the principles of peacekeeping'? — consent of the
host government and main parties to the conflict,
impartiality, non-use of force except in self
defense or defense of the mandate, legitimacy
and credibility among the relevant stakeholders.
Equally important is the recognition that even
though the primary responsibility for PoC lies
with the host governments there are also many
other different actors with distinct roles and
responsibilities.

The extent to which the PSOs are able to
protect and assist the civilian population return
to normal life determines the perception and
acceptance of the intervention; that is, the
legitimacy and credibility of the PSO. If the
civilian population does not experience any
levels of security or have their rights protected,
they will withdraw their support to the PSO.
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The PSOs can then not be effective in building
and sustaining the necessary political goodwill
towards the peace process. Thus, a key primary
responsibility of any PSO is to protect the
civilian population.

The UN and AU engagement in PoC

Consideration of aspects of PoC in UN
peacekeeping activities can be traced as far back
as the Operational Directive No. 8 of the 1960
UN Operation in the Congo (ONUC). In 1992
the UN Protection Force deployed to the former
Yugoslavia (UNPROFOR) was the next attempt
by the UN to embrace elements of PoC but the
mission was neither mandated nor resourced to
provide direct physical protection to civilians.
Drawing from lessons learned, the UN in 1999
took the first bold step to specifically incorporate
aspects of PoC in a peacekeeping mission by
mandating the UN Mission in Sierra Leone
(UNAMSIL) to ‘take the necessary action...
within its capabilities and areas of deployment,
to accord protection to civilians under imminent
threat of physical violence, taking into account
the responsibilities of the Government of
Sierra Leone and the ECOMOG’.'* Since then,
and given the many conflicts on the continent,
especially intra-state ones, that are exceedingly
violent and have devastating negative impacts on
civilian populations, the UN has endeavoured to
mainstream PoC in its peacekeeping missions’
mandates as reflected in different Security
Council Resolutions (SCR) including SCR 1265
(1999), 1674 (2006), 1894 (2009) among others. '
The UN has further considered protection against
specific threats in particular sexual and gender-
based violence that usually targets women
and children.'® Indeed, the present-day UN
peacekeeping mandates have explicit authority
‘to use all necessary means to protect civilians
under imminent threat of physical violence,
without prejudice to the responsibility of the host
Government, within the limits of its capacity and
areas of deployment’."”

Pursuant to its mandate, the African Union
Peace and Security Council (AUPSC) respond
to conflicts on the continent through various

mechanisms delineated within the African
Peace and Security Architecture (APSA). The
mandate of the AU to intervene in conflict
situations is legally founded in its Constitutive
Act where, Article 4(h) legitimizes ‘the right
of the Union to intervene in a member state
pursuant to a decision of the Assembly in respect
of grave circumstances, namely: war crimes,
genocide and crimes against humanity’.'® In
addition, the AU embraces the principle of non-
indifference and endeavors to offer ‘African
solutions to African problems’.!” Indeed, its
harmonized doctrine for PSOs clearly states that
‘the protection of a non-combatant’s basic right
to life and dignity is a fundamental element of
all peace support operations’.’ The AU further
embraces the doctrine of Responsibility-to-
Protect (R2P)*' and will intervene in conflict
situations where the host government is unable
or unwilling to protect its citizens in times of
violent conflict. Thus, working with the national
government and other relevant stakeholders,
a key intervention by the AU ensures that the
civilian populations are adequately protected in
situations of violent conflicts.

The continental engagement in PoC is informed
by the changes in operational environment of
PSOs especially after the setbacks experienced
with the protection of civilians e.g. in
Rwanda in the 1990s.”? Present-day PSOs are
increasingly integrated, multidisciplinary and
multidimensional®® as noted by the AU 2010
Draft Guidelines on the Protection of Civilians
in African Union Peace Support Operations’
that states: ‘protection of civilians in a peace
support mission requires a multidimensional
and coordinated approach with clear and
differentiated responsibilities for military,
police and civilian components [...]** The AU
defines the Protection of Civilians as:

‘Activities undertaken to improve the security
of the population and people at risk, and to
ensure the full respect for the rights of groups
and the individual recognised under regional
instruments, including the African Charter
of Human and Peoples’ Rights, the African
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Union Convention for the Protection and
Assistance of Internally Displaced Persons,
and the Convention Governing the Specific
Aspects of Refugee Problems in Africa, and
international law, including humanitarian,

human rights and refugee law’ >

The AU has over time developed several
instruments that address the protection of
civilians. These include, among others, the AU
Constitutive Act (2000), the African Charter on
Human and People’s Rights (1986), the African
Charter on the Rights and Welfare of the Child
(1999), the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of
Women in Africa (2003), the Protocol Relating
to the Establishment of the Peace and Security
Council of the African Union (2002) and the AU
Convention for the Protection and Assistance to
Internally Displaced Persons (2009).%

Realizing PoC in PSOs

The UN and the AU have adopted a basic three
(UN) and four-tiered (AU) framework used in
its PSOs to realize the concept of PoC:?’

1. Protection as part of the political process:
that aims to ensure that a State emerging
from conflict establishes sustainable peace
by making sure that situations that give
rise to armed violence are eliminated and
that issues of justice and accountability are
adequately addressed;

2. Protection from physical violence:
through the undertaking of activities that
minimize the risk of escalation of conflict
(prevention); mitigate the imminent threat
by combatants (pre-emption); effectively
neutralize combatants after an outbreak
of violence (response); and, managing
post-conflict situations e.g. DDR activities
(consolidation);

3. Establishment of a protective environment:
that includes the peace building initiatives
to mitigate against potential relapse into
violent conflicts; and,
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4. Rights-based protection: applicable to
both individuals and groups and that may
include, for example, the monitoring and
reporting of human rights violations and the
promotion and protection of human rights.

The mutually reinforcing tiered approach and
the diverse activities it encompasses stems from
the acknowledgement that protection should
be a far more reaching intervention that goes
beyond the immediate protection from imminent
physical threat. Rather, protection is a shared
responsibility between host governments, local
and external stakeholders and the communities
involved.

Full realization of the concept of PoC is closely
tied to the successful implementation of the
many different tasks undertaken under PSOs.?
These include:

e Support to the political processes:
lasting peace requires a sound political
foundation that ensures that post-conflict
countries do not relapse into violent
conflict and that there is justice and
accountability which are key factors of
protection.

e Conflict management and support to
reconciliation: capacity building of local
conflict resolution and reconciliation
processes is a critical element that
contributes towards stability and lasting
peace.

e Protection from physical violence:
civilians must be protected from the
effects of physical violence or the
imminent threat to violence.

e C(Creating conditions conducive to the
delivery of humanitarian assistance:
humanitarian assistance to civilians must
be guaranteed and necessary actions must
be taken to ensure that such provision is
not threatened.

e Promotion of the Protection of Human
Rights: it is important to facilitate the
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necessary infrastructures and capacities
that ensure that human rights violations
are investigated, monitored and reported
in order to assist in ending the culture of
impunity.

e Mitigating involuntary displacements:
forceful displacement of populations is a
violation of human rights and where it has
occurred, the refugees and the Internally
Displaced Persons (IDPs) require to be
facilitated to voluntarily return home and
live in dignity.

e Rule of Law, Security Sector Reform
and DDR: to ensure lasting peace, illicit
armaments should be removed from
unauthorised hands. The capacities
of the military and police institutions
require support and re-orientation if
the rule of law is to be observed and
that all are accountable to laws that are
publicly promulgated, equally enforced,
independently enforced and that are
consistent with international norms and
standards.

Theoretical Framework: Nexus
between Disarmament and PoC

SALW in Conflict Situations

A key aspect of the many of the protracted intra-
state conflicts witnessed since the early 1990s,
is the diversity of the perpetrators especially
non-state actors that include warlords, private
militias, armed civilians and other criminal
elements. Another phenomenon is the increased
level of indiscriminate violence in the
conflicts and their ability to spill over across
national and international borders. It has been
suggested that the growing use of information
communication technologies and the ease in
national and international travel are some of the
factors contributing to the fluid transformation
of conflict. However, it is the availability and
(mis-)use of sophisticated Small Arms and
Light Weapons (SALW)? that is attributed with
the exacerbation of violence in the conflicts.

The proliferation and application of illicit
SALW is prevalent in both non-violent and
violent conflict situations. In both situations,
there are diverse socio-political, economic
and cultural factors that drive the proliferation
of SALW not least including: absent/inept/
discriminatory governance structures and
political authority; porous international borders;
in-equitable distribution of natural resources
and government services; and, retrogressive
cultural practices e.g. cattle rustling among
pastoralist communities; among others.*° In post
conflict situations, proliferation can be fuelled
by such factors as: the breakdown of the rule
of law, collapsed administrative and physical
infrastructure, lack of productive economic
opportunities especially for the youth, presence
of remnant SALWs, threat from internal and
external insurgency groups; among others.

SALW sustains and exacerbates violent
conflicts, threatens the functions of legitimate
governments, threatens the application and
observance of international human rights and
humanitarian laws, endangers humanitarian
relief and general development and can
entrench a culture of violence and impunity.!
In sum, illicit SALWs are a threat to peace,
security and economic development to any
country but are especially worse for countries
emerging from conflict.*> The AU has posited
that the availability and use of illicit SALW
give rise to social violence, corruption and
other criminal enterprises that can also be
attributed to terrorism, mercenary activities
and trans-national organized crime like drug
and human trafficking. In addition, in post-
conflict situations, the use of illicit SALW
complicates reconstruction and peacebuilding
initiatives; indeed, illicit SALW constitute part
of the factors that threaten continental peace,
development and stability.® For this reason,
the Constitutive Act of the AU and the Protocol
establishing the Peace and Security Council,
that have very clear principles regarding peace
and security on the continent, have detailed
principles on the management of the challenge
of SALW in the continent. **
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Disarmament and PoC

Countries emerging from violent conflicts
are characterised by instability and a general
threat to security. In these countries, it is
imperative that immediate interventions
to stabilize and mitigate against insecurity
are undertaken. This is critical in order to
facilitate the implementation of needed
activities such as relief and humanitarian
activities, reconciliation, peacebuilding and
the start of general reconstruction. At the end
of hostilities the first-line of intervention is
usually the Disarmament, Demobilization and
Reintegration (DDR) of former combatants.
However, as a result of the urgency to end
insecurity, the initial DDR initiatives focused
on the immediate need to stabilize the situations
as opposed to comprehensively addressing the
pertinent underlying issues contributing to
insecurity and instability.® Fortunately, this has
changed and the present-day DDR initiatives
are more comprehensive.

DDR initiatives are undertaken within the larger
context of wide-ranging activities outlined in
AUPSO mandates. The aggregate outcome
of the successful implementation of these
activities ensures that communities affected
by violent conflicts can revert to situations
of normalcy where their human security is
facilitated and guaranteed. It has been pointed
out that in an effort to realize PoC objectives,
the AU adopts a Four-Tier approach in its PSO
missions. Briefly these include: Protection as
part of the political process; Protection from
physical violence; Establishment of a protective
environment; and, Rights-based protection.
While the successful implementation of a
comprehensive DDR initiative contributes to
the overall realization of PoC, it is the activities
under Tier Two that benefit most.

The removal of illicit SALW can minimize
the risk of a potential escalation of violence
(prevention) especially given the fact that
combatants no longer have weapons in their
possession (pre-emption). However, should
violence break out, it is easier to contain it
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(response) and to continue implementing
reconstruction and peace-building activities
(consolidation). The DDR initiatives are
complemented by other closely related activities
including Rule of Law and Security Sector
Reforms that aim to capacitate law enforcement
institutions to adopt and embrace approaches,
that are accountable and consistent with
acceptable international norms and standards,
in their work. These initiatives, proposed under
Tier Two, demonstrate the clear link between
disarmament and PoC.

Anchoring Disarmament in PSO
mandates and PoC concept

To address the illicit proliferation and
application of SALW, the AU approaches are
founded on two principal documents. The first
document is the African Common Position
on the Illicit Proliferation, Circulation and
Trafficking of SALW (Bamako Declaration)
that was adopted by the Council of Ministers
of the OAU in December 2000.* The
Declaration provides for the identification,
seizure and destruction of illicit arms and
the establishment of measures to control
the circulation, transfer and use of SALW.
The second document is the United Nations
Programme of Action to Prevent, Combat and
Eradicate the Illicit Trade in Small Arms and
Light Weapons in All Its Aspects, adopted in
New York in July 2001.> In addition to these
two documents, the AU subscribes to other
protocols and conventions.*®

Substantively, DDR activities within the AU
can be traced to the Solemn Declaration on a
Common African Defence and Security Policy
(CADSP) that was adopted in February 2004.%
The AU Peace and Security Council (PSC) is
charged with the responsibility of realizing the
objectives of the Declaration and has since,
2006, under the Policy Framework on Post
Conflict Reconstruction and Development
Policy (PCRD)* engaged in strengthening its
own capacity and that of the member states on
DDR. The AU advocates for the integration
of and engagement in DDR throughout the
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entire spectrum of peace processes - peace
negotiations, peacekeeping and peace building
initiatives. This is reflected in various AU
African Peace and Security Architecture (AU
APSA) Roadmaps; for example, APSA Road
Map (2011-2013) states that DDR must ‘be
integrated into the entire peace processes,
from the initial peace negotiations through
peacekeeping and follow-on peace building
activities [and]... calls for collaboration with
relevant Units within the Peace and Security
Department, and also with other relevant
Departments’.*

A key activity by the AU towards the un-
packing of the APSA Roadmaps, is a response
to a decision by the Assembly (Decision of the
Assembly/AU/Dec.369(XVII). In its response,
the AU developed a draft ‘AU Strategy on the
Control of Illicit Proliferation, Circulation and
Trafficking of SALW’. This draft, considered
and adopted at a meeting from 26-29 September
2011 in Lome, Togo*, has the overall objective
of preventing, combating and eradicating the
illicit proliferation, circulation and trafficking
of SALW in an integrated and holistic manner.
The AU further elaborated a comprehensive
Action Plan to facilitate the implementation and
realization of the strategy.®

The availability and application of illicit
SALW are a threat to general peace and
security because, besides exacerbating conflict,
threatening peaceful reconciliation and long-
term peacebuilding, they also cement cultures of
violence and impunity. In such circumstances,
human security cannot be realized or guaranteed
whether in peace, conflict or post-conflict
situations.

In post conflict-situations in particular, the
primary mandate of POC initiatives is to
safeguard and mitigate against threats to
human security through the implementation
of ...activities aimed at obtaining full respect
for the rights of the individual in accordance
with international humanitarian, human rights
and refugee law’.** The removal of SALW
from unauthorized hands, mitigates fear and

insecurity of armed violence in a society and is
thus one of the activities that contributes towards
the realization of the rights of individuals.

Tier two, Protection from Physical Violence, of
the UN and AU Framework for operationalizing
the concept of PoC, points out that DDR is one
of the key activities that contribute significantly
to the realization of peace in post-conflict
situations (consolidation).

Several UN resolutions are explicit on the
need to address the question of SALW in
integrated approaches aimed at the realization
of sustainable peace. For example, in its focus
on the ‘root causes of armed conflict and
threats to the security of women and girls’, the
UNSCR 2122 (2013), °...links disarmament
and gender equality and addresses the
Arms Trade Treaty (ATT); acknowledging
its adoption and looking forward to its
contribution to reducing violence... builds
on ...UNSCR 2117 in urging member states
to ensure women’s full and meaningful
participation in combating illicit Small Arms
and Light Weapons transfer and misuse’.

Important UN and AU documents on
conflict resolution and peacebuilding have
underscored the primacy of removing SALW
from (Ex-)combatants and have ensured that
the necessary activities are an integral part
of their PSO mandates. One of these is the
African Union/UN hybrid operation/mission
in Darfur (UNAMID) whose mandate, among
others include: ‘Protection of civilians’ and
‘Contributing to the promotion of human rights
and the rule of law’. Towards this, UNAMID
undertakes a comprehensive DDR programme
within the provisions of Article 29 of the May
2006 Darfur Peace Agreement — Final Security
Arrangements that ‘...provides for integration,
disarmament, demobilization and social and
economic reintegration and the reform of
selected national security institutions’*#*; and the
July 2011 Doha Document for Peace in Darfur
peace Agreement (DDPD) that extensively
outlines the necessary activities to be considered
in DDR.#
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From the foregoing, it is clear that DDR
activities are firmly anchored in PSO mandates
and PoC concepts.

Realizing PoC in Disarmament
Operations

In many conflict situations, there are different
actors (aggrieved and spoilers) behind each
of the factors that drive the proliferation and
use of illicit SALW. These actors may include:
ordinary civilians who feel insecure/threatened
(politically, economically or culturally), armed
ex-combatants (state and non-state), war
lords, individual criminals (singularly or as an
organized group), terrorists, gun merchants/
profiteers and criminal cartels (smugglers,
human/drug traffickers), amongst others.
Undoubtedly, the motives, organization and
resources of these groups are different.

The nature of many post-conflict situations
is such that many of these armed/profiteering
groups are present and all have significant
contributions to the general instability and
insecurity. This is the scenario that faces PSO
missions with mandates for DDR. Indeed,
PSO DDR initiatives can be complicated
given the need to develop specific and targeted
approaches for each different armed group.

It has been pointed out that traditional
DDR activities were more concerned with
the immediate reduction of violence and
the need to stabilize the conflict situations.
Increasingly, DDR activities have embraced
additional elements aimed at enhancing
their contribution towards reconstruction
and peacebuilding initiatives. The more
comprehensive DDR approach is usually
referred to as Practical Disarmament (PD).*
In brief, PD is an approach that goes beyond
the hitherto technical interventions of arms
collection. PD is more comprehensive
and endeavors to take into consideration
demand factors (why people are armed),
accountability (of processes and end results)
and the reform of state security frameworks/
institutions (rule of law, human rights etc.).*
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Identifying PoC elements
and challenges in Practical
Disarmament

Approaches to Practical disarmament

In practical disarmament, the approaches
employed are largely dependent on the specific
group that is targeted by the process. In any
of the PD approaches used, there are different
PoC concerns that require to be taken into
account.

Voluntary Surrender

In Voluntary surrender, individuals or groups
holding unauthorised SALW return them to
a legally mandated body. The return of the
arms is purely on the individuals’ own accord
and there are no sanctions imposed for having
held the arms. This is usually guaranteed in
specified provisions of the law. The government
will usually specify where the arms should be
taken, the time frame for surrender or any other
modalities deemed necessary.

In many instances, this being a voluntary
process, there are no major protection concerns.
However, it is often that not all the armed
persons are willing to surrender their arms.
Such people can be hostile against those that
voluntarily wish to surrender their weapons.
This is especially out of the fear that they may
be reported as having arms in their possession.
In such circumstances, it is incumbent on
the mandated authorities to accord those
volunteering to return firearms security from
intimidation and threats to their safety. In
addition, the government should ensure that
the collection centres are safe and secure to
avoid potential theft of the returned weapons or
accidents arising from poor handling.

Amnesty

There are circumstances where individuals self-
arm for what they consider as ‘genuine’ reasons;
e.g. where the government is not able to provide
security. However, the presence of arms in
unauthorized hands constitutes a general security
threat both to those holding the arms and the
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country in general. Under such circumstances
governments often extend amnesties to those
holding arms to return them to a designated
authority. In many post conflict situations
governments set up Amnesty Commissions to
oversee this process.* The responsible authority
sets the time frame, location where the arms are to
be returned and provides the necessary security.
The protection concerns in this approach are
similar to those under the ‘Voluntary Surrender’.

Forceful Disarmament

In many instances, voluntary surrender or the
offer of amnesty to those returning arms might
not result in the return of all the illegally held
arms. An escalation of armed violence might
still prevail and/or the government might be of
the opinion that the number of arms in illegal
hands is far greater than what was returned.
In such circumstances, the government uses
its legitimate authority to forcefully look for
and collect the firearms either from armed
individuals or groups.

In nearly all the cases of forceful disarmament,
there are reported cases of violence and general
abuse of human rights by those carrying out the
disarmament. It is important to pay attention
to PoC concerns during forceful disarmament.
This usually starts with carrying out a careful
determination of the number of illegal arms in
unauthorized hands. This is important in order
to avoid situations where people are harassed to
return or surrender weapons that they actually do
not have. As a result of the many shortfalls with
forceful disarmament, practical disarmament
discourages this approach. However, where
it must be carried out, it is important that
the entire exercise is carefully planned and
coordinated and that the appropriate policy and
legal provisions are put in place and adhered to.

Weapons in Exchange for Development
(W1D)

As a way of encouraging the voluntary return of
illegally held arms, governments and its’ partners
link the surrender of arms and the development
opportunities extended to the community. This

is a complicated approach especially given
the fact that it is the right of every citizen to
enjoy or benefit from social amenities that
the government is obligated to provide. In the
same vein, the approach can be misconstrued
as tantamount to blackmail of the community
by a weak government that has been unable to
undertake its obligations in disarmament. In
addition, the measure and determination of the
level of development and the number or types
of arms returned can be contended. Finally,
not everybody in a community holds an illegal
weapon and thus, the collective punishment or
denial of development when it is linked to the
number of arms surrendered is discriminatory.
This disarmament approach is not recommended
in practical disarmament but where it is
employed, PoC concerns must be taken into
account. In particular, it is important that the
community is involved in all the steps of the
process and that general security is guaranteed.

Weapons Linked to Development (WLD)

As opposed to the weapons in exchange
of development approach, the government
can directly link the voluntary community
surrender of arms to an increase of inputs
into already ongoing development initiatives.
Additional or complementary development
initiatives are undertaken without any pre-
conditions but the level of engagement
by government corresponds to an agreed
number of surrendered weapons — the more
weapons returned the higher the engagement.
This approach can encourage community
participation in development and security as
they see the benefits of voluntary surrender
of illegally held arms. The cooperation by the
community ensures that protection concerns are
integral to the disarmament process.

Weapons in Exchange for Incentives (WEI)

The ‘Weapons in exchange of development
(WD)’ and ‘Weapons Linked to Development
(WLD) approaches are community based. There
might be circumstances where the mandated
authority might wish to focus on individuals
holding illegal arms. The ‘Weapons in Exchange
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for Incentives (WEI) initiative directly link
voluntary surrender of weapons to the provision
of pre-determined benefits or material goods
to individuals. Determining the value of the
incentive against the number or type of weapon
returned is not easy and, in many instances,
people return the unserviceable weapons in
their possession and retain the functional ones.
In addition, the offer of incentives might lead
unscrupulous individuals using unorthodox
means to acquire weapons to exchange for
incentives. Such people would be committing a
criminal offense and the award of the incentive
can be construed as rewarding their criminality.
There are grave protection concerns tied to this
approach not least being the risk of insecurity
arising from a renewed proliferation of arms
in anticipation of incentives. This is especially
critical if the government is unable to match
the incentive programme with equivalent strict
enforcement of legislation on possession and
use of arms.*°

Buy-Back

Another approach that targets individuals as
opposed to the community is that of buying
arms held in unauthorized hands. It is usually
recommended as a short-term intervention as
it is open to serious abuse. Setting the value
of the arms returned is critical as the value
should be higher than the amount of money
offered. If not, serious proliferation of arms
will occur and criminals will even connive with
officials to steal government stocks and resell
to the same government. The approach requires
careful planning and adequate measures should
be put in place to proof ownership of returned
weapons and also to account and secure all the
returned arms.”' The protection concerns are
similar to those under ‘Weapons in Exchange
for Incentives (WEI)’.

Other PoC concerns

It has been pointed out that practical disarmament
entails many different aspects and goes beyond
the mere removal of illegally held weapons
in a community. The foregoing section has
outlined the kind and type of protection concerns
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that require to be attended to for purposes of
achieving successful disarmament. Besides the
actual disarmament approaches that are adopted,
there are other disarmament processes that,
while not directly applicable to civilians have
and can impact on their security. For example,
activities carried out under ‘Demobilization’
or ‘Integration’ even though directed at (Ex-)
combatants can have profound impact on PoC.
A few of these activities are highlighted below:

Cantonment

Briefly, cantonment is the process of assembling
combatants in designated areas in preparation
for disarmament and demobilization. It is not
unusual that these designated areas are public
spaces e.g. school grounds. In addition, the
combatants have to be transported and catered
for within public spaces. In protracted armed
conflicts, the trauma from violence meted out
by the combatants on civilians is immense.
It is natural for affected communities to want
instant justice, maybe in the form of revenge,
or, if not properly prepared, as hostility towards
ex-combatants in cantonment. Conversely, the
people in cantonment might not have had any
interaction with the ordinarily people for a long
time. Therefore, they may, inadvertently, exhibit
emotions that are construed as hostile by the
community especially if physical interactions
with the ex-combatants are unavoidable. In such
situations, the government must prepare and
educate the civilians on the process of cantonment
to mitigate potential conflict. In addition, it is
possible that ex-leaders of the armed groups may
take advantage of the cantonment to re-mobilise
for criminal activities. This has a direct impact
on the civilian population; thus, the government
must set in place the right regulations to address
potential protection concerns.

Re-insertion, resettlement and reintegration
Reinsertion involves the provision of
appropriate packages, either in cash or
in material form, to enable people who
demobilised to sustain themselves as they
assume civilian life. The type and kind of
packages offered for reinsertion can be a
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source of conflict between the demobilized
persons and the rest of the community. The
community can look at the packages as a
reward to people who caused their misery
during the conflict. The demobilized persons
might also misuse their reinsertion packages
and involve themselves, for example, in the
abuse of drugs or prostitution among other
negative behavior.

Resettlement involves the physical trans-
location of those who have been disarmed and
demobilized. Ideally, the resettlement should
be to new environments of one’s choice, but it
may happen that the government selects where
the ex-combatant are resettled. If the receiving
communities are not properly consulted and
counseled to receive the ex-combatants,
conflicts will be imminent. Even where
open hostility against the ex-combatants®
might not be witnessed, seeds of discord are
planted and can affect the intended long-term
peacebuilding processes.

Reintegration of the ex-combatants is usually
either into reconstituted national armies or
into the society. If the reintegration is back
into civilian life, there are pertinent protection
concerns to be addressed. The ex-combatants
might have committed grave acts of violence in
the communities where they are integrated. The
receiving communities might harbor genuine
concerns over their security, especially given
the fact that ex-combatants are not necessarily
immediately absorbed into productive lives but
will idle the time away and/or engage in petty
jobs that do not occupy them fully. There are
also issues of health. Many ex-combatants are
faced with diverse health challenges including
serious communicable diseases that can be
easily passed on to the general public. It is
important that besides tackling the necessary
socio-economic needs of the reintegrated
ex-combatants, the government should also
address the overall political governance in
the country e.g. participation, representation,
sharing of resources among others, especially
because this is what might have given rise to the
armed conflict.

Rule of Law, Security Sector Reforms and
long-term peacebuilding

Realizing PoC in disarmament initiatives
is greatly complemented by presence
and observation of the rule of law®,
comprehensive security sector reforms> and
dedicated activities geared towards long-term
peacebuilding®. How the rules are developed,
enacted and applied impacts on the security
of the population. It is important to protect
communities from discrimination in service
delivery, sharing of resources, political
representation and in all other socio-economic
and cultural interventions by government. In
doing this, the concept of PoC, as envisaged
in the Tiered Framework used in PSOs, will
largely be achieved.

Challenges with PoC in Disarmament
Initiatives

PoC in disarmament initiatives faces a number
of challenges; some of these are highlighted
in the foregoing section on the specific
disarmament approaches employed. These
include, ensuring that the security of the
people being disarmed is guaranteed and that
adequate measures are put in place to prevent
the re-circulation of surrendered or recovered
weapons. The activities undertaken under the
disarmament approaches; for example, under
a Weapons in Exchange for Development/
Incentive  programme, must take into
consideration the aspects of equity and equality
and careful gender disaggregation among other
aspects. The aim of doing this is, for example,
to encourage peaceful conflict management and
reconciliation and protection of human rights,
which are all important for the promotion of
sustainable peace.

Another challenge to the PoC is the operational
environment in which disarmament is
undertaken. If done in post-conflict situations
the general instability and insecurity presents
challenges to PoC. This is especially so, because
of the many competing needs and the urgency
with which the needs should be implemented.
The resulting compromises in terms of resource
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allocation or emphasis or thoroughness required
in any one factor e.g. capacity building during
disarmament, can affect the overall effective
realization of the PoC.

A key challenge to PoC in disarmament
initiatives can also be attributed to the specific
mandate of a PSO. This can, for example, take
two forms: (1) the framing and resourcing of the
PSO or (2) the understanding and interpretation
of the Concept of PoC. To date, there has never
been a PSO that is sufficiently resourced. In
addition, there is presently no universally agreed
definition of PoC and the different interpretation
by different stakeholders involved in a PSO can
present challenges.

Probably the fundamental challenge that faces
PoC especially in post conflict situations is
the high expectations by the people and what
the PSO mandate can actually deliver. Given
that this mainly arises from the inadequacy or
mismatch of the expectations and the resources
allocated to the PSO, the same mis-match
is transferred to the specific activities e.g.
disarmament; consequently, the contribution
of the specific activities to overall PoC is
affected.
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Conclusion

Present day PSOs are categorical on protection
and often, the success of the missions are
measured against their ability and success in the
protection of civilians. The difficult in effective
realization of PoC arises from many factors
stemming from the diverse and unique situations
under which different missions are carried out.

56

Within a PSO, disarmament initiatives fall
under Tier Two ‘Protection from Physical
violence’ of the framework used to realize
PoC. For disarmament to be effective and
contribute to PoC, there must be clear links and
complementarity of activities under each of the
other pillars or Tiers - Protection as part of the
Political Process, Establishment of a protective
environment; and, Rights-based protection.
This is not always easy as different emphasis is
usually given to either of the Tiers depending on
the context under which the PSO is undertaken.

Fortunately, PSOs, PoC and disarmament
initiatives are properly founded on various UN
and AU provisions as well as national legislations.
This provides the opportunity to engage with the
POC concerns in every activity or intervention,
such as disarmament, undertaken under PSO.
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Theoretical Approaches to Transitional Justice and
Post-Civil War Peace-building: A Thematic Survey

Mumo Nzau (Ph.D)

Abstract

The main aim in this paper is to dig into the literature that directly addresses theoretical questions
associated with ‘Transitional Justice and Post-Civil War Peace.” To this end, literature that
speaks directly to the ‘challenges of post-civil war transitions’ is reviewed. The main focus here
is the theoretical context of intra-state conflict as opposed to the inter-state domain. For starters,
the discipline is rich with works that grapple with questions regarding the circumstances under
which post-civil war materializes once civil wars are terminated. An analysis of extant theoretical
and empirical literature on this topic exhibits main thematic areas- the challenges of post-civil
war transitions, sustainability of interventions and the management of such interventions. The
paper concludes that no single general approach explains post-conflict transitions and the entailed
intricacies of post-conflict transitions all play a key role.

To Understand War is to
Understand Peace

The first thematic area has to do with works
that address the challenges of post-civil war
transitions as predicated on the nature of the
civil wars themselves- their underlying causes,
actors’ interests, ferocity, duration etcetera.
These works generally contend that “before
we understand peace, we must first understand
why the civil wars [and war in general] occur
in the first place.”

Social science is not short of literature on war
and armed conflict. It is noteworthy however
that no single discipline holds the monopoly
of knowledge as far as the analysis of conflict
is concerned. Some approaches are of the
normative character, while others base their
predictions on empirical findings. Modern
political science has increasingly tended to
lean towards the latter context, where theories
have more often than not been judged based
not only on their logical consistency, but also
their empirical validity and heuristic value.
When Waltz wrote Man, The State and War in
1959, he proposed three levels of analysis- the
individual, state and international- as far as the

analysis of conflict is concerned. Following on
this tradition, the levels of analysis argument
has evolved with some works laying more
emphasis on the two main levels: national
(intra-state) and international (inter-state) as far
as the analysis of conflict and war is concerned.
As such, this study is interested in the intra-
state context of conflict. It is noteworthy
however that various theorizations associated
with the inter-state context of war have found
applicability in the analysis of civil wars/ intra-
state wars.

Take for instance the general argument that
conflict is best understood from as the result of
informational as well as commitment problems.
These concepts have been variously invoked
to explain why international conflicts happen,
why they persist and further how they end
and/or can be prevented from recurring. Some
theoretical approaches present war as the result
of uncertainty occasioned by informational
as well as commitment problems (Danilovic
and Clare 2010). Various strands of theory
illuminate these domains from different
premises. On the whole however, conflict
(whether inter-state or intra-state) occurs,
persists and recurs not because of material and
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motivational factors per se, but because actors
have private knowledge on the actual nature,
extent and intent behind these factors. This is
the province of the theories of deterrence and
crisis bargaining, which associate war with the
inability to pass information about capabilities,
resolve and how much cost adversaries are
willing to bear in a conflict. Deterrence theory
approaches the information problem by asking:
how best can one party credibly convince
another to alter their position on a certain action
they are planning to take (Schelling, 1966: 35).
Sescher (2010, 627) contributes to this debate
by arguing that military strength contributes to
the information problems that make challengers
more likely to underestimate their targets’
reputation costs and insufficiently compensate
them, thereby undermining the effectiveness
of threats. The result to violence is supposed to
communicate the resolve and capability of such
a state to the adversary and perhaps make the
adversary change their mind about the zype of
opponent they are challenging (Chan, 2010).
Wagner (2000, 478) however argues that in
the context of war, fighting as a source of
information can be very costly.

Under conditions of equal chance of winning
or losing a contest, informational uncertainties
about relative bargaining power are heightened,
leading to disagreements about which side
is going to win a war (Huth, 1988: 438-439).
Further, war can last longer if the bargaining
process is unable to resolve informational
uncertainties during the war- hence war
becomes an extension of the bargaining process.
Hence, from a rationalist point of view, war
results from private information and incentives
to misinterpret it (Slantchev, 2003: 123).

Fearon (1994) on the other hand pegs the
prevalence of war on the degree to which
leaders are able to convey or signal credible
commitments and resolve- especially to their
domestic constituencies. Since, they would pay
high “audience costs” if they fail on their policy
promises and/or stances; democratic leaders
are better able to signal resolve, a fact that
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other democracies would take seriously, hence
avoiding war amongst democracies. Non-
democratic leaders have little or no “audience
costs to pay” and that their policy failures my
therefore be inconsequential and neither their
non-democratic counterparts, nor democratic
adversaries would take them seriously, since
their war declarations lack the ability to credibly
communicate resolve.

Fearon (1995, 381) singles out miscalculation
due to lack of information. War occurs because
rational leaders may miss the opportunity for a
negotiated settlement when lack of information
leads them to miscalculate relative power or
resolve. Refining his position further in order
to give it stronger empirical validity in terms
of causal logic, Fearon (1995, 381) points to
lack of private information about the relative
capabilities or resolve and incentives to
misinterpret such information. The cause of
war is not simply lack of information- since
the parties to the conflict can in principle
communicate to avoid costly miscalculations-
but specifically, whatever it is that prevents
the disclosure of this information (Fearon,
1995: 391). Incentives to misinterpret military
strength can undermine diplomatic signaling,
thereby forcing states to use war as a credible
means to reveal private information about
their military capabilities (Fearon, 1995: 400).
To overcome informational barriers, leaders
credibly communicate their interests to their
adversaries through what he calls “hands tying”
or simply employing sunk costs (Fearon, 1997:
68; [see also] Morrow, 1999: 86). This debate
is extended further by the likes of Bueno De
Mesquita et al (2003) who argue that due to the
openness of democratic systems to each other
and the ability to read into each others’ intentions
[thus better overcome informational problems]
by virtue of widely shared democratic values
that cut across societies, democratic leaders
and their citizens can easily avoid war amongst
themselves. Nonetheless, because such qualities
may be lacking in non-democracies, war is
more probable between them and democracies
([See also] Snyder and Bourghard, 2011).
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More importantly this line of theorization soon
found its way into the scientific analysis of
conflicts at the intra-state level with emphasis
being laid on why they persist (civil war
duration), how they end (civil war management
and/or termination); as well as how to ensure
that the peace that obtains thereof is secured in
terms of preventing reversion to full-scale war
and guaranteeing sustainable peace. Numerous
studies utilizing a case study approach have
documented human rights atrocities in civil
wars- a trend that gained momentum with
challenges occasioned by the Cold War and its
aftermath (Elbadawi et al, 2008). As Salehyan
and Thyne (2012, 196) recall; “Zartman (1989)
offered one of the earliest and most influential
theories of civil war duration and termination.
He argued that the conflict persists until neither
side believes that it can achieve unilateral
victory and continued fighting is costly. Under
[such] conditions, [of] a ‘mutually hurting
stalemate,” the civil wars [is said to be] ‘ripe’
for resolution.”

Nonetheless, another body of research that falls
within the domain of what Mitchell, Diehl and
Morrow (2012) term the “Scientific Study of
International Processes (SSIP)” sought to extend
this debate by empirically testing similar theories
concerning the duration [and termination] of
civil-wars, using large-N analyses utilizing
replicable datasets. Collier et al (2004) for
instance used hazard function regressions to
test a wide range of hypotheses that empirically
explored the duration of civil war. Similar
works include, Karl and Sobek (2004), Fearon
and Laitin (2003), Fearon (2004), and Hegre
(2004), Walter (2004) as well as Humphreys
and Weinstein (2008). Fearon and Laitin (2003)
examined questions to do with ethnicity; while
Fearon (2004) asked “why some civil wars
lasted longer than others.”” Humphreys and
Weinstein (2008) grappled with issues to do with
why those who choose to participate in these
deadly conflicts do so. Further, the ferocity of
conflicts and the “issues at stake,” say territory,
contention over precious minerals such as oil and
diamonds (DeMerrit and Young 2013, 100-102).

The degree of ethnic fractionalization, regime
type and the presence and/or interference of third
parties (local and/or international) have been
invoked to explain whether or not the peace that
obtains will hold (Gurses and Rost, 2013: 469-
475). Though these works do not directly speak
to assorted issues associated with post-conflict
peace, they constitute important reference
points for a scholar interested in understanding
how to address the challenges associated with
theoretically explaining and accounting for
transitions from war to peace.

It is noteworthy that the normative theoretical
perspectives on peace are worth discussion
too. Some classical peace theorists contend
that peace is not simply about the absence of
war. “True peace” is about the positive aspects
of peace. When the structural and/or deep
sources and/or roots of conflict such as poverty,
inequality and general human insecurity are
present, then peace is lacking, and such a state
of affairs is a sure recipe for conflict. On the
other hand, negative peace is about the basic
and/or minimum pre-conditions for peace-
situations where there is no physical violent
attrition between actors. To the normative
peace theorists, more often than not, conflict
managers and empiricist arguments for peace at
times “miss the point” by stressing only what
can be measured and evaluated quantitatively;
thereby failing to appreciate the positive aspects
of peace (Galtung, 1996:14).

Sustainability of Peace is
Dependent on the Dynamics of
Conflict Termination

The second major thematic area in this literature
is associated with works that address issues
revolving around the idea that “how the peace
is made, or better still, how the war ends will
likely determine how far the peace that obtains
lasts.” Various themes characterize the literature
on the durability of post-civil war peace, why it
fails or prevails (Hartzell and Yuen, 2012). It is
important to keep in mind that civil wars (and
wars in general) can end in ways and under
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different circumstances. It can be a one-sided
victory, where one party prevails in imposing its
will on the other and dictating the terms of the
peace that follows. In similar fashion other cases
a challenger may succeed to overthrow the status
quo and compel its adversary to toe the line
and abide by the new terms. However, for the
most part (which is why many tend to assume is
always the case), many civil wars end-up in some
form of truce, concession making and mutual
compromises- peace agreements. Nonetheless,
in many cases, the processes of arriving at these
compromises and their implementation can be
quite convoluted and may not end-up achieving
“water-tight” peace outcomes (Desiree, 2008;
De Rouen Jr. et al, 2010).

In this direction, many works have paid
special attention to how the management and
resolution of the conflicts has been handled.
Here, issues such as informational uncertainty
and concomitant commitment problems on the
part of the warring parties have been raised.
By extension, specific issues such as third
party presence and/or intervention as well as
questions of mediator bias have featured in
these debates (Balch-Lindsay et al, 2008). Most
of these works tend to argue that disputants
abrogate peace agreements due to a commitment
problem (Hartzell and Hoddie, 2003). When
armed conflicts break out (whether inter-state
or intra-state), international efforts to either
forcefully or peacefully bring the conflicts to
an end are usually made. Peaceful third party
involvement through mediation is one such
process (Crocker et al 2005:21; Bercovitch and
Gartner, 2005:5; Beber, 2012). Mediation has
been found to be a favorable process in settling
armed conflicts (Gartner and Bercovitch, 2006;
Dixon 2009; Beber, 2012:397). It is noteworthy
that mediation is just but one of the channels
of third party intervention in a conflict; be it
inter-state or intra-state in nature. Nonetheless,
debate on whether or not mediators (and/or
other third party interveners) should be biased
is rife in recent works on conflict management
and resolution (Bercovitch 1996; Gartner and
Bercovitch; 2009; Benson and Kathman, 2013).
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Beber (2012, 399) for instance notes that; “while
scholars such as Fisher (2005), Rauchhaus
(2006) and Gent and Shannon (2011) find
mediator bias unfavorable for effective dispute
resolution, others such as Touval (1982; 1985),
Touval and Zartman (1989), Kydd (2003; 2006),
Zartman and Touval (2007), Savun (2008)
argue that “biased mediation can be and often
is effective” (Beber, 2012: 399). Others such as
Favretto (2009) contend that a biased mediator-
particularly a powerful one[see also, Regan
2002]- can successfully facilitate negotiations;
while Svensson (2007) maintains that in the
context of an intra-state conflict, a government
oriented bias on the part of the mediator may
be more fruitful than one oriented towards the
rebels. According to Beardsley and Lo (2013,
2) “when asymmetric concessions are needed
to resolve a dispute, this creates, inter alia,
stark commitment problems for the defending
side and stark audience constraints for the
challenging side.” They argue that third party
conflict management- especially that involving
dispute resolution and mediation of the mutual
concession but binding kind- has the potential
of enabling disputants to agree to certain terms
that they would not have otherwise agreed to
(asymmetric concessions); and this is because
they enable the leaders and/or key actors in the
dispute to overcome commitment problems
through the provision of political cover.

Taking on the trend of theorizing set by the likes
of Zartman (1989) as well as, Walter (2002)
argued that once actors experience the “hurting
stalemate” and an agreement is negotiated,
implementation problems set-in; and these
are due to commitment problems. Further,
Steadman et al (2002) reiterated that this line of
theorizing emerged in the 1990s when various
scholars engaged in debates to do with “why
peace agreements fail or succeed’. Most of
these works took a case-by-case approach to the
topic. Also, they were based on the theoretical
premises associated with how to overcome the
security dilemma and related commitments
problems revolving around building confidence
and trust among the warring parties in civil war
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situations (Steadman, Rothchild and Cousens,
2002). One such work by Hampson (1996) for
instance, approached the question of ‘why some
peace agreements fail while others succeed’
by attempting a “controlled comparison of
five case-specific scenarios. Two (Angola and
Cyprus) failed, while two (Namibia and El
Salvador) succeeded, with the fifth (Cambodia)
being treated as a partial failure. From this
study, Hampson (1996) associated success of
peace agreements with a couple of important
factors. He singled out an enabling international
environment in terms of nurturing the peace
as crucial to the success of peace agreements.
By extension he argued that the position of
the more powerful states (say regional and/or
international hegemonies) would also count.
The other issue raised was the timing of the
agreement; thus, “was the conflict ripe for
settlement?” and finally, “how inclusive is the
agreement?” In other words, “does it factor-in
some power-sharing arrangement or not?”

To Walter (1999; 2001) however, one of the
major problems bedeviling the implementation
of peace agreements was “the inability of the
parties to it, to commit” especially when it
came to the critical questions of “disarmament
and demobilization” in the immediate period
following the civil war. Further, she argues that
one of the major problems that face actors in
such situations is some kind of “insecurity.” To
overcome the said “insecurity,” the presence of
a third party who plays the role of an “assurance
guarantor” is of the essence. Nonetheless,
Walter (1999, 2001) cautioned that addressing
the underlying grievances and/or issues behind
a conflict does not always guarantee that
the parties to the conflict will honor a peace
agreement. Hence, beyond the underlying issues
such as land and the resources in it and power-
sharing etcetera, the thought that downing their
tools of war would render one vulnerable in the
eyes of their adversaries can easily put the entire
peace agreement implementation in jeopardy.
Yet other works within this cohort pointed to the
importance of proper coordination during the
mediation process and implementation of peace

agreements; as well as the need to be aware and
to address the potential impact of “spoilers”
in the process of implementation of the peace
process. These are actors who for material,
ideological or political-strategic reasons seek
to prevent the fruition of the peace agreement
(Steadman, 1997: 5; Steadman et al 2002).

Several works have empirically sought
to address issues of the informational
problem demonstrating how informational
asymmetries can be overcome (Mitchell and
Regan, 2010). Some conflict management
techniques or strategies can be more effective
in helping disputants overcome informational
asymmetries. The most potent in this direction
are communication, mediation and adjudication
(Dixon, 1996: 676). In an empirical examination
of the causal underlying mechanisms of
mediation, Rauchhaus (2006) offers an
alternative explanation for the effectiveness of
mediation by pegging it to the informational
problem. Upon setting forth a formal model
and quantitative analysis to explore the
relationship between mediation, asymmetric
information and war his analysis reveals that
mediation is a highly effective form of conflict
management. An important gain of this work is
that mediation targets asymmetric information,
thereby transmitting critical information about
disputant’s reservation points. By so doing,
the mediator can help the disputants avoid
bargaining failures that result form asymmetric
information (Rauchhaus, 2006: 223-224).

Favretto (2009) shows how the relationship
mediation and military coercion can be used to
understand how powerful biased third parties
may help convey private information about their
resolve under conditions of uncertainty and the
extent to which this information can influence
the resolution of crises. On the contrary, to
Berber (2012, 400) biased mediators are
relatively less effective at resolving disputes
than their unbiased counterparts because
only an unbiased mediator can credibly share
conflict relevant insights. Greig and Diehl
(2005) contend that peacekeeping circumvents
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informational problems which would have
otherwise been made clear if the conflict is let
to run its full course as well as “easing” the
hurting stalemate effect that makes conflicts
costly (Greig and Diehl, 2005: 629). Gent,
Stephen, and Shannon (2010) show how the
relationship between bias and effectiveness
can be better understood by examining a wider
range of conflict management strategies.

Fortna (2004) explores the causal mechanisms
through which peacekeepers might affect the
durability of peace by empirically examining
whether peace lasts longer when peacekeepers
are present than when they are not. As far as
the informational problem is concerned, the
study is applicable only to the extent that
peacekeepers- by playing the role of referee- are
able to facilitate information between disputants
following the signing of a ceasefire agreement
thereby enhancing the possibilities of a lasting
peace; and also, they play an inherent mediation
and day-to-day conflict resolution role (Fortna,
2004: 585-486).

Doyle and Sambanis contend that successful
and unsuccessful peace efforts to resolve civil
wars are influenced by three key factors that
characterize the environment of the postwar
civil peace: “One; the degree of hostility of the
factions (measured on terms of human costs-
deaths and displacements- the type of war,
and the number of factions); two, the extent
of local capacities remaining after the war
(measured for example in per capita GDP or
energy consumption), and; three, the amount
of international assistance (measured in terms
of economic assistance or the type of mandate
given to a UN peace operation and the number
of troops committed to the peace effort)” (Doyle
and Sambanis, 2006: 63-68).

On the other hand, issues such as inclusiveness
of peace agreements have been central to
such endeavors, with peace agreements that
ostensibly fail to bring on board all the actors
in the conflict and their grievances and/or
interests being blamed for the failure of the
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peace agreements borne out of the negotiations
thereof, hence poor design of peace agreements
(Steadman, 1997; Mattes and Savun, 2010).
However, other works are specifically interested
in the question of why peace agreements fail
or succeed; as well as to account for factors
behind the sustainability (or lack of thereof)
of peace following the formal agreements
between warring parties. Most of these works
tend to argue that disputants abrogate peace
agreements due to a commitment problem
(Hartzell, Caroline and Mathew Hoddie, 2003).

Meernik (2005, 271) notes that the
reconstruction and maintenance of peaceful
communities in the aftermath of conflicts is one
of the most critical areas of academic and policy
concern. In his study of how “internationally
provided justice contributes to the maintenance
of peaceful societies” Meernik investigated the
efforts of the International Criminal Tribunal
for the former Yugoslavia in providing justice
to the people of Bosnia and Herzegovina.
Meernik’s study utilized “event data from the
Kansas Event Data System to investigate the
extent to which the arrests and prosecution of
war criminals had on the improving relations
among Bosnia’s ethnic groups.” To this end, he
found no statistically significant effect of such
retributive measures on peace in Bosnia

A similar study by Kanavou (2006) sought
to understand how decisions to sign peace
agreements are reassessed by the by former
signatories and how conflicting parties adapt
to the demands of the peace processes from
the context of value-frames held by the
stakeholders representing ethnic groups in a
particular conflict. Other works are dedicated
to understanding the actual mediation process
(Svensson, 2007; Blach-Lindsay et al, 2008).
Collier et al (2008) undertook a study to
determine the circumstances under which there
is high or low risk of post-conflict societies
reverting back to war. They found that the
severity of risk of renewed war after the
signing of a peace agreement is predicated on
factors such as income levels, external military
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presence and political design in the immediate
post-conflict period.

While employing survival models Hartzell and
Hoddie (2003, 18-23) for example find that the
more aspects of power sharing are factored in
the negotiations for peace, the more likely the
peace would endure; while (Gurses and Rost,
2013: 469) find that ethnic fractionalization may
negatively impact on peace duration but their
findings discount the effect of the “ferocity”
of conflict. To Mates and Savun (2012, 511),
the duration of post-civil war agreements can
also be determined by the degree to which the
peace agreements so designed, help the warring
parties to reveal information to an extent that
they are certain about each other’s military
capabilities- hence, the less the uncertainty, the
more likely the peace will last.

Sustainability of Peace is
Dependent on the Management of
Transitions from Civil War

The third main emergent thematic area on
the ‘challenges of post-civil war transitions
discourse’ is one that somewhat partly raises
issues associated with the first as well as the
second themes afore discussed. It links issues to
do with “how the civil wars are conducted, and
who they affect” on one hand, with “how the
effects of such conduct is factored into the peace
that is supposed to follow the immediate end of
the war,; which in turn determines if the peace
holds or not.” This debate is associated with a
particular area within the broader international
human rights and humanitarian law discourse-
the transitional justice-peace nexus.

It is noteworthy that the theme of transitional
justice is just but one among many areas and/
or subjects that constitute the broad rubric
of human rights, international humanitarian
and/or human rights law (Paige, 2009:328-
334). Human rights issues are a major area of
concern in the analysis of war, its termination
and short-to-long-term ramifications; with
various rules and standards of engagement

and procedural matters being engrained in
international humanitarian law in general
and human rights law in general, during the
post-Second World War period. For starters,
there appears to be not much contention in the
literature about how the concept of transitional
justice came about.

Hence, the concept of ‘transitional justice’ came
to the fore in the late 1980s and early 1990s in
response to the dilemmas occasioned by regime
change from various forms of authoritarianism
towards more democratic governance. In this
regard, the International Centre for Transitional
Justice (ICTJ, 2009: 1-2) defines transitional
justice rightly so, thus:

“Transitional justice is a response to
systematic and widespread violations of
human rights. It seeks recognition for victims
and promotion of possibilities for peace,
reconciliation and democracy. Transitional
justice is not a special form of justice but
justice adapted to societies transforming
themselves after a period of pervasive
human rights abuse. In some cases, these
transformations happen suddenly; in others,
they may take place over decades.” (ICTJ,
2009:1).

The bone of contention in those years was how
to address the gross human rights violations
committed by past regimes such as those in
former communist Eastern Europe, military
juntas in Latin America, and racist regimes
such as the apartheid system in South Africa
(Malamud-Goti, 1990; Niel, 1995; Linz and
Stepan, 1996; Stan and Nedelsky, 2013). As
ICTJ (2009, 1-2) notes further “at the time,
human rights activists and others wanted
to address systematic abuses by former
regimes but without endangering the political
transformations that were underway. Since
these changes were popularly called transitions
to democracy, people began calling this new
multidisciplinary field fransitional justice.”
Subsequently, governments were increasingly
encouraged to honor their human rights
commitments. The 1988 ruling on Velasquez
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Rodriguez v Honduras at the Inter-American
Court of Human Rights (IACHR) important
responsibilities of governments as far as
human rights were reaffirmed; thereby setting
pace for “depolitization of the human rights
discourse,” and further adoption principles in
other jurisdictions including the UN Human
Rights Commission, and the European Court of
Human Rights (Grossman 2007, [in Noyes et al
2007, 104-113)).

In the same vein, a good number of academic
works within the neoliberal institutionalism
realm (what has come to be termed compliance
literature of the “regimes and institutions”
kind) took a centre stage in the field (Chayes
and Chayes, 1993; Moravcsik, 1995; Simmons,
1998; Martin and Simmons, 2001; Simmons,
2005 and Hathaway, 2007). The main bone
of contention in these works has over the past
two decades or so been whether or not the
international commitments states make (say
by signing and ratifying human rights treaties)
were able to meaningfully alter their behavior
more so in the context of enforcing compliance
with human rights treaties (Hathaway, 2007);
(Hill 2010, 1161-1163). While some works
have painted a pessimistic picture as to how
far human rights regime commitments can be
enforced (Abouharb and Cingranelli, 2006),
(Allen and Lektzein, 2012), (Nooruddin and
Autumn, 2010); others are quite optimistic that
selective compliance enforcement mechanisms
such as unilateral economic sanctions hold
the potential to enforce human rights treaty
compliance while general multilateral sanctions
are found to be much less effective (Von Stein,
2005); (Neumayer, 2005); (Lebovic and Voeten,
2009); (Peksen, 2009).

An important development within this
literature came with the establishment of
formal international institutional mechanisms,
most notably the Rome Statute that in 1998
established the International Criminal Court
(ICC), a retributive form of transitional
justice in its own right, due to its punitive
and/or deterrent quality- international trials.
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Subsequently, a substantial number of works
have over the past decade or so, sought to
examine whether or not the presumed deterrent
effect of the ICC was likely to improve human
rights especially among countries that were
emerging from deadly civil wars in the 1990s
and after (Gillian 2006; Schabas 2011; Sikkink,
2011; Bikundo, 2012; Dukalskis and Johansen
2013). One important theoretical domain in this
line of thinking is that known as the credible
commitments approach. Precisely, the credible
commitments theory holds that states sign onto
human rights treaties such as the Rome Statute
or the International Convention on Civil and
Political Rights (ICCPR) in order to convey
certain signals concerning their degree of
commitment to the issue in question- in this
case, human rights compliance (Rodman and
Booth 2013, 273-277).

These developments in the literature depict a
redefined and broadened conceptualization of
transactional justice. It is a conceptualization
that not only addresses human rights violations
by past regimes, but more importantly, one that
also stresses the importance of addressing human
rights violations committed during brutal civil
wars and to prevent such episodes from recurring
(Minow, 1998; Olsen at al, 2010). In reference to
Tietel’s (1991, 2000) examination of the phases
that transitional justice underwent since the early
20" century, Skaar, (2011, 6) notes, “in [its]
current phase....transitional justice has become
an established component of post-conflict
processes.” Olsen at al (2010, 803) further add
that “societies emerging from periods of state
repression and armed conflict have pursued a
variety of processes. The array of mechanisms
available to states [is] collectively referred to as
transitional justice.” As Barr (2011:11) recalls

“The list of mechanisms commonly
associated with transitional justice has grown
to include: prosecutions at the international,
hybrid and national levels; truth and
reconciliation commissions;  sanctions;
customary justice; public apologies; [for
example the Gacaca Courts in Rwanda]
memories and vetting (or lustration).”
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Nonetheless, this new outlook within the
transitional justice research program has since
engendered widespread debate, contention and
disagreement about what transitional justice
meant in the first place and what it meant to
achieve (Call, 2004; Leebaw, 2008). This view
is echoed by Skaar (2012, 60) who adds that
“transitional justice is now seen as a driver of
transition rather than only as interventions that
follow a transition. Its goals have become far more
ambitious and less easily reconcilable with each
other.” This paradigmatic shift and controversy
in the theoretical conception of the term has been
occasioned by the fact that the concept is viewed
in some quarters as “once again, threatening”
the “sovereignty zone” (as was the case with
the regime changes of the late 1980s and 1990s)
especially in political systems around the world
that resiliently clung-on to authoritarian and/or
pseudo-democratic tendencies (Sikkink, 2011).
In such countries, brutal acts of misrule and
gross human rights violations directed mostly in
civilian populations still remain “a fashionable”
means to gain, maintain and sustain power
and influence (Thakur and Malcontent, 2004;
Kalyvas et al, 2006; Wood, Kathman and Gent
2012).

As such, two broad but interrelated contexts of
transitional justice processes or mechanisms
can be identified: retributive and restorative
forms of transitional justice. The retributive
transitional justice mechanisms of transitional
justice mainly constitute trials. For a long
time since Nuremberg, these trials took place
within the domestic jurisdiction of states. The
contentious issue about domestic trials is the
extent to which they can be effective and/or
genuine given the fact that it is not imaginable
that a regime, once it ascends to power
following a brutal civil war, can put itself or its
sympathizers on trial for crimes against various
war crimes and crimes against humanity among
other gross human rights violations categorized
as international crimes.

More often than not, such trials would only
target the opponents of the regimes in power,

hence engendering vicious cycles of “victor’s
justice.” Considerations of these eventualities
especially in the context of post-civil war
transitions, partly informed the establishment of
Special Tribunals of the 1990s and ultimately,
the ICC which formally began its work in 2002
(Schabas, 2004). In addition to trials, other
another form of retributive transitional justice is
lustrations. Lustrations are formal policies that
are meant to vet and “weed-out” and formally
disable and discourage persons who have in
one way or another been participated in gross
violations of human rights especially in the
context of civil wars.

Restorative mechanisms on their part include
truth commissions, reparations and amnesties.
These mechanisms are non-punitive and
reconciliatory in character. It is noteworthy
that just like in the case of trials; amnesties
have also been variously contested due to the
fact that they can be abused to the advantage
of the very persons behind human rights crimes
(Elster, 2006; Nagy, 2008). The debate in the
literature has been on whether or not these
mechanisms should be applied separately,
sequentially or concurrently. Further, more
critical questions have been posed concerning if
“transitional justice is really just” and how do
we tell that justice has been achieved and within
what timeframes, since “transitions cannot be
indefinite. In the same vein, critical questions
of transition from what to what also pervade the
literature (Call, 2004). Yet another important
issue is that of the levels of transitional justice.
Here, qualms have been raised concerning
how domestic transitional justice mechanisms
such as local trials [and alternative local justice
systems such as the Gacaca Courts in Rwanda]
or truth mechanisms and wider institutional
reforms are in harmony with international
process including purely trial settings such as
the ICC as well as hybrid tribunals (Schabas,
2003; Apatel, 2009; Steiner, Alston and
Goodman, 2007:1243-1379).

From the foregoing three major competing
theoretical approaches to transitional justice
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have emerged- the legalist, emotional-
psychology and the pragmatic (Vinjamuri and
Snyder, 2004; Nobles, 2010). Some scholars
such as Olsen et al (2010) and Rieter et al
(2012) have referred to the legalist approach as
“maximalist” and the emotional-psychological
approach as “minimalist”; while the pragmatic
argument is referred to as “moderate.” In other
quarters, some works go beyond the pragmatist
or moderate arguments and argue for a
“holistic” approach, which somewhat proffers
a combined and complementary effect of the
legalist (maximalist) and emotional psychology
(minimalist) and pragmatic (moderate) views.
From a holistic standpoint, every mechanism
counts and is best seen as complementary to the
other. It appears therefore that the pragmatist
approach prescribes various permutations and/
or combinations of the both retributive and
restorative mechanisms, while the holistic
approach argues for an exclusion of none and
inclusion of all.

According to the legalist approach, justice for
the victims is only met when the perpetrators
of human rights atrocities during civil wars are
prosecuted and punished through retributive
mechanisms- mainly local and international
trials (Vinjamuri and Snyder 2004, 346-352);
(Nobles, 2010). On the other hand, according to
the emotional psychology approach, true justice
is reconciliatory and restorative. This is best
guaranteed when both victim and perpetrator
reconcile- a process that is made possible
through restorative mechanisms that include
truth commissions, reparations and amnesties.
After all, they argue, it is not practically possible
to put everyone on trial (Vinjamuri and Snyder
2004, 357-359).

Finally, according to the pragmatist approach
to transitional justice the reality of post-civil
war justice and peace is that it must strike a
delicate balance between justice (in the more
general negative peace sense), and the more
crucial positive- sustainable peace (Vinjamuri
and Snyder in, Steiner, Alston and Goodman,
2007:1333-1334). The pragmatist approach
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somewhat builds on the strengths of both the
legalist and emotional psychology approaches.
While perpetrators of human rights violations
in the civil war must be punished; justice
and lasting peace must also consider the fact
that specific political and economic aims of
elites who fund and sustain civil wars must be
considered. Further, reparations for victims are
important, while minimizing (but not doing away
with) on trials among other punitive measures,
and maximizing on healing and reconciliation
(Vinjamuri and Snyder 2004: 352-357); United
States Institute for Peace-USIP, 2008).

While “Justice, truth and peace in a post-conflict
are often presumed to be mutually reinforcing
goals; unfortunately during [such precarious
and potentially insecure periods, these goals]
often come into conflict” (Binningsbo et al,
2012:732). It is imperative upon any student of
conflict analysis to be aware of the fact that these
approaches present competing logics, with each
presenting a counter argument against the other.
Hence, depending on “who you ask,” several
arguments may be made that either paint one
of the approaches in the positive or negative or
otherwise (in relation to the other). For instance,
there is the argument that arrests, indictments
and jail sentences may cause perpetrators and
their supporters to fuel more conflict by inciting
fresh spates of violence.

Further, while on trial, the perpetrators of
human rights abuses in past wars may whip-
up emotions among their supporters and re-
ignite violent conflict and further undermine
the peace. At times, high profile personalities
under trial may be portrayed as “martyrs”
and symbols of “collective victimization or
alienation” (Thoms, Ron and Paris, 2008:7); of
their tribes, community, ethnic group, region
and so on. Further, other potential perpetrators
(spoilers) of human rights violations may take
advantage to “spoil” for the peace and blame it
on the trial of “important” personalities.

Another argument may be floated thus:
holding a few persons individually criminally
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responsible may be an indirect exoneration of
many others who acted under their supervision
and/or command...hence creating an escape
route from justice- a counterproductive move.
Conversely, the arguments may be made that:
at times, the truth and justice processes may
actually provide “cover” for human rights
abusers to continue with their schemes and
use them as “escape routes” from retribution
for past atrocities. In other cases, amnesties
(especially blanket ones) have been seen as
avenues of convenience to circumvent justice.
In fact, such amnesties are not permitted in
international law especially where they involve
war crimes, torture, genocide and other serious
international crimes (USIP, 2008; ICTJ, 2009).

To yet others, telling the truth and setting the
record straight may also be counterproductive
as it may open “healing wounds” by rekindling
“unwanted” emotions and threaten to or actually
lead to a resurgence of violence and abuse of
human rights. In other instances amnesties have
been said to “undermine long-term peace and
contribute to recurrence of violence” especially
if they are undertaken to circumvent justice
(Skaar, 2011:15). Finally, TJ processes in
general may suffer procedural and contextual
bottle-necks and/or flaws, thereby having a
counter-productive effect especially when they
fall short of meeting their goals (Thoms, Ron
and Paris, 2008).

All in all; in an examination of “the field’s state
of empirical knowledge as far as the impact of
transitional justice on human rights and peace
was concerned, Thoms, Ron and Paris (2008:
4) noted:

“there is little evidence that TJ
[Transitional Justice] produces either
beneficial [positive] or harmful [negative]
effects. Few rigorous analyses of TJ have
been completed to date, and the best of
these studies acknowledge the difficulty of
reaching any strong conclusions about the
effects of TJ across cases due in part to the
limitations of existing data.”

Nonetheless, in their analysis of the research
trends, Thoms, Ron and Paris (2008:5),
remained optimistic in that “future TJ [was]
likely to produce more reliable findings.”
Hence, the trend in the literature over the past
decade or so has been around the analysis of
a particular transitional justice mechanism
using either qualitative or quantitative research
designs based mostly on small-n case-
specific/country-to-country analyses (Olsen
et al, 2010:804; Binningsbo et al, 2012:732).
Subsequently, others have sought to examine
various research questions associated with the
retributive context of transitional justice with
some examining local prosecution processes
while others have examined regional and/or
international prosecutions. The main debate in
these works has been “to prosecute or not to
prosecute? Between prosecuting and pardoning,
[or both] which best delivers justice?” (Pion-
Berlin, 1994; Osiel, 2000).

To yet others, both restorative and retributive
mechanisms when employed concomitantly can
achieve justice and lasting peace (USIP, 2008;
Skaar, 2011). Subsequently, a cottage industry
around these themes has grown, mainly based
on case-specific single country studies of both
the qualitative or quantitative kind; but also
fewer large-n multi-country empirical works:
Hayner, 1994; Roht-Arriaza 1995; Mendez,
1997; Gates et al, 2003; Schabas, 2003;
Vinjamuri and Snyder, 2003; Mendeloff, 2004;
Wilson 2005 and Zoglin, 2005; Gillian, 2006;
Sikkink and Walling, 2007; Ratner, 2009; Clark
and Kaufman, 2009; Kim and Sikkink 2010;
Olsen at al, 2010; Bikundo, 2011; Bratton,
2011; Sikkink 2011; Ross and Sriram, 2012
Rieter et al, 2012; Clark, 2012; Rodman and
Booth 2013, to mention but a few.

Hayner (1994) for instance carried out a
comparative case study of Truth Commissions
across fifteen countries between 1974 and 1994.
Employing a descriptive qualitative approach,
this study eloquently brought to light the pros
and cons of truth telling and reconciliation as
a restorative transitional justice mechanism.
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Important questions to do with “whose truth,
when, how and to whom it is told” are brought
to light; and so did those to do with the human,
material and institutional challenges that have
faced such processes. As similar study was
conducted by Brahms (2006) who examined the
effect of truth commission on human rights and
democracy in a cross-national study involving
78 countries for the period 1980-2003.

He came to the conclusion that truth commissions
had only a marginal effect on human rights.
Snyder and Vinjamuri’s (2003) analysis of
truth and justice processes however revealed
a more positive impact as far as human rights
was concerned (See also, Thoms, Ron and
Paris, 2008:13). Bratton (2011:353) employed
a national probabilistic survey on Zimbabwe
that sought to determine “what determines
people’s willingness to consider punishment for
human rights abusers.” Bratton established that
the proclivity to talk and share views and deep
feelings on the part of ordinary citizens depends
not only on their experiences in the conflicts but
also on the political circumstances- a factor that
is utilized by critics of the emotional psychology
(minimalist) approach’s restorative argument.
Skaar (2012, 57) adds that “no existing statistical
study has attempted to gauge the impact of
transitional justice mechanisms on reconciliation
[adding that]; this is where the scholarly
knowledge of...stands at the moment.”

The work by Gillian (2006) was perhaps the
first in the field to test the legalist approach
using quantitative techniques of the formal
modeling kind. It also extended the general
human rights compliance debate- though not
explicitly- into the transitional justice domain.
In an article published in a leading journal in
the field, Gillian took note of the sentimental
debate in scholarly circles as to whether
enforcement mechanisms were necessary
to make international human rights regime
effective. He expressly declared that his work
provided “a model of the ICC in which the
Rome Statute regime held the potential to alter
states behavior even though it possessed no
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enforcement mechanisms.” His model helped
answer several prominent criticisms of the
ICC. One particular criticism that Gillian’s
work potentially proved inaccurate was the
claim that the ICC was at best futile because
it lacked the power to apprehend the criminals
it is meant to prosecute and because it induced
atrocious leaders to cling on to power for fear
of prosecution on the part of the core regime
members. Gillian offered a “rational choice
model of an international institution that alters
states’ behavior even though it is not enforced
by trigger strategies or any other external
mechanism” (Gillian, 2006:938).

The regime modeled by Gillian “did not
guarantee failure to comply but provided
compelling evidence that compliance can
occur to the extent of deterring atrocities at the
margin.” In short Gillian’s model contributed
to both policy debate and theoretical literature
on human rights compliance enforcement, with
specific reference to the ICC. As such, “while
the model offered no hope that the creation
of the ICC would bring about a world free
of atrocities, it did offer a set of conditions
under which there would be marginally fewer
atrocities thanks to the presence of the ICC”
(Gillian, 2006:938).

Sikkink and Walling (2007), attempted an
empirical examination of both trials and truth
commissions in the context of Latin America.
Their findings seemed to challenge the notion
long held in the literature, that trials could
jeopardize peace processes and that they could
not be administered alongside restorative
mechanisms particularly truth and justice
processes. As a follow-up to this study, using
a new data set that included 100 transitional
countries, Kim and Sikkink (2010:939) sought
to explore the deterrent effect of human rights
prosecutions on repression. Their theoretical
argument was informed by the premise that
“the impact of prosecutions is the result of both
normative pressures and material punishment.”
Their findings suggested that human rights
prosecutions hold the potential to improve
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human rights in transitioning countries-
including 16 states that were transitioning
from civil war- by “enforcing existing human
rights laws” (Kim and Sikkink, 2010: 957).
As far as this study is concerned, these early
works by Sikkink and Walling as well as Kim
and Sikkink (2010) served as valuable pointers
in providing a basis for broader investigations
on the singular and/or collective effect of
various retributive and restorative transitional
mechanisms or both.

The findings by Sikkink and Walling (2007)
were echoed by Bikundo (2012:21-41) who
made an empirical investigation into the causal
link between international criminal trials
and the prevention of human rights atrocities
through what he termed “exemplary justice”
in the African context. Of specific interest to
this study in the question he charges thus “how
the prosecution of those bearing the greatest
responsibility binds recurrent conflict.” In this
direction, Bikundo points to two important
domains of inquiry that have dominated the
retributive transitional justice research program
in the past half-decade or so. One; the “question
of whether or not a criminal trial relying on
individual criminal responsibility can prevent
the recurrence of mass violence [....and gross
violations of human rights]; and Two; “the
ambiguity of how a universal court....only
has cases from a single continent” (Bikundo,
2012:22). While this second domain of inquiry
is interesting, it is not of specific concern to
this research. However, the first sheds light into
the core question under investigation herein. Is
it true that this new instrument of retributive
transitional justice- ICC- has any real influence
on state sovereignty?

Further, is it possible that due to the
establishment of this robust sub-regime that
can “topple governments, jail once-powerful
presidents, and cause tyrants to pause before
committing war crimes” (Call, 2004:102);
human rights trends have improved among
states whose cases have been handled by the
ICC as well as all other states that fall within

its jurisdiction? In this direction Dukalskis and
Johansen (2013) recently developed a measure
to help understand the nuances associated
with the acceptance by states, of the ethos
behind key human rights treaties, particularly
the Rome Statute which established the ICC.
To this end, they developed the Normative
Disposition Indicators (NDI); a 30-point (-15 to
15) scale, and applied it to five major contexts-
the US, and four Asian states- in terms of
their stances towards the Rome Statute. The
import of this study is that it makes a worthy
contribution as far as probing the degree of
compliance (or otherwise) non-compliance
with the international human rights treaties
states commit to.

Sikkink’s own The Justice Cascade (2011)
introduced an interesting twist in to the
transitional justice program. Sikkink’s work
challenged earlier beliefs that retributive forms
of transitional justice (mainly local, international
and hybrid trials) had a negative effect on
human rights compliance. Sikkink’s study
reveals that retribution not only punishes and
deters potential human rights abusers, be they
sitting governments or rebels seeking to capture
power; but also engenders more institutionalized
national, cross-regional and global value systems
that fortify a fast solidifying human rights
culture- a situation that obtains less repression
and peace through enhanced compliance with
the human rights treaty obligations of states (See
also Vinjamuri, 2012; Sandholtz, 2012:17). As
Mendeloff (2012, 289) in a review of Sikkink’s
The Justice Cascade notes:

“Relying on a dataset of human rights
prosecutions in transitional countries from
1980-2004, she [Sikkink] challenges the
skeptical view that national and international
prosecutions are potentially destabilizing
and should be avoided in favor of amnesties
allowing for smoother transitions from...civil
war. She finds to the contrary that states with
transitional human rights prosecutions have
lower levels of repression than those without
them.”
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Perhaps the first large-n quantitative study, in
which the duration of peace in particular, was
the outcome variable as predicated on a wide
range of transitional justice mechanisms;
was that conducted by Lie, Binningsbo and
Gates (2007). Utilizing a dataset consisting
187 countries for the period 1946-2003, they
arrived at findings that suggesting that on the
whole, transitional justice had a weak effect on
the longevity of post-conflict peace, though in
the context of authoritarian regimes, trials did
exhibit the potential to achieve longer periods
of peace. Nonetheless, a major weakness
associated with the study was that its definition
of conflict was rather too restrictive, in that in
their coding for ‘a civil war’, the conflict had
to involve at least 25 battle-related deaths and
in which government had to be an actor. To the
likes of Mani (2005) and Skaar (2011; 2012)
for instance, this seminal work fell-short of the
mark by restricting their definition of intra-state
conflicts that only included governments, hence
undermining its generalizability.

Nonetheless, another groundbreaking study
of the large-n quantitative kind within the
transitional justice research program that is seen
to have overcome the shortcomings of earlier
works (such as Lie, Binningsbo and Gates,
2007) was undertaken by Rieter et al (2010;
2012). These scholars were the first in the field
to build a transitional justice database (TJDB)
suitable for large-n quantitative studies on the
subject (Binningsbo et al, 2012:732). Using the
UCDP/PRIO Armed Conflict Dataset definition
of civil wars (which included both minor and
major civil wars; that is 25-999 battle-related
deaths in the case of the former, and at least
1000 battle-related deaths in the case of the
latter) they coded 151 cases of internal armed
conflict in a total of 91 countries. Further, using
the Transitional Justice Database (TJDB), an
original cross-national database consisting
of all countries in the world for the period
between 1970 and 2007; they went ahead to
test several theoretical arguments associated
with the degree to which the duration, ferocity,
management and termination of civil wars
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determine the kind of transitional justice
mechanisms employed during the conflict and
in the immediate post-civil war period. They
came to the general conclusion that amnesties
were more prevalent than trials both during and
after conflict; and that following the end of civil
wars, the ferocity and duration of the conflict
would mostly determine which transitional
justice mechanism is best suited. More
importantly, they concluded that no particular
transitional justice mechanism jeopardizes the
peace process, and made a case to the effect that
amnesties may be the most effective transitional
justice mechanism in ending intra-state conflict
(Reiter et al, 2012, 164-65).

Conclusion

This paper set-out to examine the current state
of theorization in the context of transitional
justice and post-civil war peace building. The
discussion laid emphasis on the more current
and empirical domain of understanding how
civil wars end, how the transitions from civil
war to peace are addressed, and how the peace
attained thereof can be fully sustained. Yet the
analysis of theories of transitional justice and
peacebuilding are intricately interrelated. One
cannot truly understand the sustainability of
peace without understanding the dynamics of
conflict, both of the intra-state and inter-state
kind.

Again, the levels and units of analysis across
space and time also help to better understand
and internalize the theoretical aspects under
consideration. That said, theories are best
tested; and some theories do register more
heuristic value compared to others. Yet that
is not to say that some theories count more
than others- both normative and empirical
approaches to questions of transitional justice
and peacebuilding do have a contribution to
make to this discourse; for in the final analysis,
no single general approach and/or theory
has provided all the answers the complex
questions do with post-civil war peace and its
sustainability.
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actively participating in military activities and hostilities; or
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or who holds a command or decision-making position within
a national army or an armed organization; or who arrived
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mentioned in the definition of ‘combatants’, and have laid
down or surrendered his/her arms with a view to entering a
DDR process (See (See Operational Guide to the Integrated
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